CHUGACH ALASKA ARP.
| BLA 94-473 Decided Qctober 7, 1997

Appeal froma Decision of the Alaska Sate fice, Bureau of Land
Managenent, rejecting regional selection applications. AA 41487, etc.

Vacat ed and renanded.

1. Aaska Native Qains Settlenment Act: (onveyances:
Genetery Stes and Hstorical Faces--National Hstoric
Preservation Act: General ly

Wiere BLMfails to respond to a Native corporation s
petition pursuant to 43 CF.R § 2650.0-8 to waive the
filing deadline for selection applications under
section 14(h) (1) of ANCSA 43 US C § 1613(h)(1
(1994), and instead proceeds to substantively

adj udi cat e those applications during a 14-year period
after their untinely filing, a BLMdecision rejecting
the applications sol el y because they were not tinely
filed 14 years earlier wll be vacated, and the case
w il be remanded for issuance of a decision on the
nerits.

APPEARANCES WIliamP. Horn, Esq., Anne E Mlnerney, Esq., Vdshi ngton,
DC, for Appellant; Dennis J. Hopewel I, Esg., dfice of the Regi onal
Solicitor, US Departnent of Interior, Anchorage, A aska, for the Bureau
of Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Chugach A aska Gorporation (Appel l ant) has appeal ed froma Deci si on of
the Alaska Sate dfice, Bureau of Land Managenent (BLMor the Bureau),
dated April 19, 1994, rejecting in their entirety regiona selection
appl i cations under section 14(h)(1) of the Alaska Native Qains Settl enent
Act of 1971 (ANCSH), 43 US C 8§ 1613(h)(1) (1994). By Qder of July 5,
1994, the Board granted Appel lant's Request for Say of BLMs Deci si on.
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dting 43 CF. R § 2653.4(b), BLMs Decision rejected seven sel ection
applications 1/ on the ground that they were filed on January 25, 1980,
nore than 3 years after the deadl i ne of Decenber 31, 1976. The cited
regul ation states in pertinent part:

Except as provided in § 2653.10, applications for selection
under this subpart wll be rejected after all allocated |ands * *
* have been exhausted, or, if the application is received after
the follow ng dates, which ever occurs first:

* * * * * * *

(b) Asto all recipients described in sections 14(h)(1),
(2), and (3) of the Act--Decenber 31, 1976.

Appel  ant asserts inits Satenent of Reasons (SOR that certain | and
sel ection applications for cenetery sites and historical places were
"conpl eted” on Decenber 18, 1975, and "submtted" to BLM but "were
apparently either lost or msplaced in the application process.” See SR
at 1. Appellant states that, in order to preserve its clains, it "refiled
the applications on January 24, 1980, and simultaneously requested a wai ver
of the filing deadline under 43 CF.R 8§ 2650.0-8. In a letter dated
January 24, 1980, Appellant's president wote to BLMexpl ai ning that, for
unknown reasons, the applications were never filed and requesting a wai ver
of the filing deadline under 43 CF. R 8§ 2650.0-8. Appellant relies on
various docunents of record to support its argunent that BLMeffectively
vai ved the filing deadl ine and took various steps towards adjudicating the
applications in the 14-year period between their filing and the Deci sion
here on appeal .

The cited regulation, 43 CF. R 8 2650.0-8, provides: "The Secretary
nmay, in his discretion, waive any nonstatutory requirenent of these
regul ations. Wen the rights of third parties wll not be inpaired, and
when rapi d, certain settlenment of the clains of Natives wll be assisted,
mnor procedural and technical errors shoul d be wai ved. "

Appel | ant asserts that it never received any reply to "its January
1980 reapplication and wai ver request."” Appellant also alleges that BLM
by its subsequent actions, "indicated it had either accepted as valid the
1975 applications or approved the 1980 wai ver." Appellant asserts that BLM
substantively eval uated "nost of the subject sites, and some of the sites
were issued certificates of eligibility." See SORat 2.

Appel lant refers to a Decenber 2, 1983, nenorandumfromBLMs
Assistant Deputy Sate Drector for Gonveyance Managenent to the Bureau of
Indian Affairs (BIA ANCSA Gfice, requesting a "Held Examnati on of

1/ The serial nunbers of the applications rejected by BLMs Deci sion are:
AA-41487, AA 41488, AA- 41489, AA-41490, AA- 41491, AA- 41492, and AA-41494.
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Chugach Region Cenetery Ste and Hstorical P ace Applications.” |ncluded
inthe list of sites for which examnati on was request ed were AA 41487,
AA-41488, AA- 41489, AA- 41490, AA-41492, and AA 41494.

h March 25, 1986, Appel lant submitted anendnents to AA 41487 and
AA-41488 in order to conformthe boundaries of the sites to the
archaeol ogi cal and cul tural resources present. 2/ n June 26, 1987, BLM
forwarded "[c]opi es of 34 anended applications" to BIA's ANCSA of fice "for
field investigation, report and possible certification.” Included anong
the 34 applications were AA 41487 and AA 41488.

InaJuly 23, 1987, letter to the Forest Supervisor, Chugach National
Forest, BLMs Deputy Sate Orector for Gonveyance Managenent responded to
Forest Service objections to amendnents filed by Appellant to its
applications. The Deputy Sate Drector noted that it was the

intent of Section 14(h)(1) of the Alaska Native dains Settl enent
Act * * * to convey title to Native cenetery and historical

pl aces whi ch are not conveyed to a village or regional
corporation under other authority. To fulfill our obligation and
BIA's coomtnent, the Departnent nust address [ Chugach' s]
concerns that the original determnations [of |and descriptions]
were based on i nadequate or inaccurate infornation.

* * * * * * *

A though the sel ection deadl i ne was established at 43 R
2653. 4(b) as Decenber 31, 1976, this is a non-statutory
requirenent. If it is determned that the newland descriptions
go beyond the scope of an anmendnent in correcting the |ocation of
asite previously selected, it may be necessary for [Chugach] to
fornmal |y request a waiver of the selection period, in accordance
wth 43 GFR 2650.0-8, to sel ect additional sites.

See SCR Ex. R The letter lists two of the sites here at issue, AA 41487
and AA-41488.

The record contains a Report of Investigations For A aska Chugach
Natives (Report) which was submtted to Appellant's president by Bl A on
April 23, 1991. See also SSREx. B Table 1 of the Report indicates that
the seven sites rejected by BLMs Deci sion were fiel d-examned between My
1986 and August 1987. Measurenents and various site features were
recorded. Archeol ogi cal specifics were described for test pits, geol ogical
conposi tion was noted, and culturally nodified trees were inventoried. The
Report recommended, based on finds of historical and archeol ogi cal

2/ The applicable regulation, 43 CF. R 8§ 2653.5(i), provides a nechani sm
for anending and filing wth BLMa | ocation description of a site which
BIA during its investigation, found to have been erroneously descri bed.
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artifacts, that certificates of eligibility be issued for three of the
sites, AA-41488, AA-41489, and AA-41490. n April 15, 1991, finding that
the sites net the criteria for qualification as Native historical places
and/ or cenetery sites as required by 43 CF.R 8 2650, the Area DO rector
for BBA's Juneau Area issued certificates of eligibility for AA 41488,
AA- 41489, and AA-41490. See SR Ex. C

Appel | ant observes that BLMrejected its applications based sol el y on
a procedural matter and contends that final eligibility determnations
shoul d be based on the substantive nerits of the applications.

Referring to the docunentati on sunmari zed above, Appel | ant cont ends
that, since BLMtreated the applications as if they were tinely filed and
failed to respond to Appellant’'s request for waiver of the filing deadl ine,
equity and fairness call for reversal of BLMs Decision. Appel | ant
stresses that it does not ask the Board to grant the applications, but only
require BLMto adj udi cate the applications based on the nerits. See Id. at
10.

Inits Answer, BLMasserts that the filing deadline inposed by 43
CF R 8 2653.4(b) was not wai ved by the Secretary and i s binding on both
BLMand the Board. The Bureau argues that Appel | ant has present ed
insufficient evidence to establish that its 1980 filings "were
reconstructions of tinely filed applications.” See Answer at 4. The
Bureau contends that, under applicable principles of law BLMofficials
nust be presuned to have properly perforned their duties and not |ost
filings received by them Hnally, BLMcontends that equitable relief is
not available. 3/

[1] As noted earlier, under 43 CF. R 8 2650.0-8, the Secretary nay,
in his discretion, "waive any nonstatutory requirenent of these
regul ations." (Enphasis supplied.) The regulation suggests that this
discretion may be exercised to wai ve "minor procedural and technical
errors” wth aviewto assisting "rapid, certain settlenent of the clains
of Natives," ensuring, however, that rights of third parties are not
adversely affected. The regul ation does not require the Secretary to issue
a notice or other witten docunent indicating that a wai ver has been
granted or denied. Indeed, the regul ation specifies no admnistrative
nechani cs by which the grant or denial of a waiver wll be nade nanifest to
a party requesting a wai ver.

In this case, BLMs Decision does not refer to Appellant’'s wai ver
request. n appeal, counsel for BLMdefends its Decision by asserting that

3/ The Bureau al so contends that rejection of the applications is

consi stent with paragraph 16 of the "1982 ON Settlenent Agreenent."” See
Chugach Al aska Gorp., 101 IBLA 375 (1988). It quotes paragraph 16 of that
Agreenent as precluding further section 14(h) sel ections under ANCSA  The
Agreenent is irrelevant. By its terns, it forecloses only requests for
wai vers or selections nade after its effective date, Jan. 10, 1983.
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no wai ver was granted and by arguing, wth respect to the filing deadline
(43 CF.R § 2653.4(b)), that regul ati ons are binding on BLMand t he
Secretary. It is established that duly promul gated regul ati ons have the
force and effect of lawand are binding on the Secretary and his del egat es.
ANR Production (., 118 IBLA 338 (1991); Gonoco, Inc., (O

Reconsi deration), 113 I BLA 243 (1990). However, the issue in this case is
whet her the regulatory filing deadline of 43 CF. R § 2653.4(b) was wai ved
by the exercise of the discretionary authority afforded by anot her
regulation, 43 CF. R 8 2650.0-8. Both regulations are pertinent to this

appeal .

The record shows that BLMwas engaged in adj udi cati ng the applications
on their nerits and was apparently unconcerned wth unnet filing deadl i nes
t hroughout the period between January 1980 and April 1994. The Deputy
Sate Drector's July 23, 1987, letter to the Forest Supervisor
denonstrates BLMs concern that the sites be accurately described and
illustrates that waiver of the filing deadline, in cases where new | and
descriptions went "beyond the scope of an anendnent in correcting the
| ocation of a previously selected site" could be available as | ate as 1987,
to facilitate further adjudication of the selections. As previously shown,
ot her docunents cited by Appellant simlarly showthat the selected sites
were being fiel d-examned and eval uated for eligibility for conveyance.

Both parties agree that the filing deadline is a nonstatutory
provision, and there is noindication that rights of third parties wll be
adversely affected. As we observed earlier, 43 CF. R 8§ 2650.0-8 is silent
as to how the exercise of discretion accorded thereinis to be applied. W
concl ude, therefore, that by failing to respond negatively to Appellant's
1980 request for a waiver, and by substantively adjudicating its
appl i cations over the years, BLMeffectively waived the filing deadl i ne.

n rermand, BLMshoul d i ssue to Appel |l ant a deci sion addressing the nerits
of the sel ections.

Therefore pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis vacated, and the case is renmanded for further
consi deration in accordance with the views expressed in this Qi nion.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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